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The authors discuss the outlook for the real estate market in the time of COVID-19 and
the legal implications for real estate resulting from the pandemic.

Prior to the COVID-19 pandemic, the United
States was in one of the longest economic re-
coveries in history. Gross domestic product
(“GDP”) was anticipated to grow by 2.3 per-
cent, almost all real estate asset classes were
performing well, and many redevelopment
projects were coming to fruition.

By March 2020, we were in the middle of an
economic shutdown, the likes of which we
have never seen. Financial markets tumbled,
non-essential retail establishments closed,
restaurants were limited to pick-up and deliv-
ery, and non-essential construction was halted.
Millions have since been laid off as the unem-
ployment rate continues to escalate to unprec-
edented levels. As the COVID-19 pandemic
continues to affect our communities, the full
impact has yet to be seen.

While the real, long-term solution rests in
the development of a vaccine, real estate

analysts are constantly looking at the past for
parallels that may help to provide a look into
future market performance. For example, the
most telling, long-term effect following the 9/11
terrorist attack was increased concern for pub-
lic safety through the implementation of ex-
panded security measures. While much of the
overt security measures have subsided, air-
ports, courthouses, and some public and
private office buildings have maintained a
higher level of security. The financial crisis of
2008 demonstrated how an economic down-
turn could accelerate real estate trends that
were already in place. For example, prior to
2008, technological innovation was the lead-
ing reason firms began to reduce office space
requirements. When the financial crisis hit,
there were massive layoffs. As the economy
recovered, the re-hire rate for office workers
lagged, which accelerated the decline in
demand for office space.
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With these two past events in mind, the fol-
lowing is our anticipated outlook for the real
estate market in the time of COVID-19. A
discussion of the legal impacts of the pan-
demic follows.

Hotels, Travel, and Leisure

Safety will be the most significant issue af-
fecting the hotel, travel and leisure market. In
this regard, the effects of 9/11 may be a
barometer. While it took the travel and hospi-
tality industry time to recover, it eventually
returned to normal levels and then continued
to grow, exceeding pre-9/11 levels. As the fear
of a reoccurring event subsides, the industry
will be on track to return to a full recovery,
subject to long-term effects and ingrained
trends.

Some technological trends that may be ac-
celerated by COVID-19 include:

E Zoom conferencing instead of travel for
in-person meetings; and

E Decreased demand for corporate meet-
ings and industry conferences.

Long-term operational issues may include:

E Increased requirements relating to room
cleaning, sanitizing, and housekeeping;

E Labor safety requirement from unions,
franchisors, and operators;

E Customer safety requirement from
unions, franchisors, and operators; and

E Reconfiguration of banquet, amenity, and
meeting space.

It remains to be seen, however, how many
travel industry stalwarts will survive. Recent

bankruptcy filings by Hertz and Advantage
Rent A Car, as well as by a few international
air carriers, may be the tip of the proverbial
iceberg, with many more to come.

Multifamily Market

Prior to COVID-19, the apartment market
was strong. The sector should not see any
long-term effects from COVID-19. Rent relief,
collection issues and rent forgiveness are
anticipated to be short-term issues.

The demographic shift from suburban to
urban living was beginning to reverse back to
the suburbs as millennials began to form
families. Given the need for social distancing
in the time of COVID-19, apartment demand
in suburban locations may be accelerated,
including a greater demand for townhomes or
lower density residential, rather than urban
apartments.

From an operational perspective, landlords
will need to provide some assurance to ten-
ants that fitness centers, pools, community
centers, other amenities and common areas
are safe. This may be a difficult and costly
endeavor. There will be many possible out-
comes, such as an increase in square footage
per treadmill, or perhaps a reduction in these
types of amenities overall.

Office Market

Prior to COVID-19, new and renovated of-
fice assets were seeing record-high values.
The office market was still reemerging from
space reductions due to technological ad-
vances, the redevelopment of office parks to
include residential, retail, fitness, restaurants,
and hotels. While we expect this trend to
continue, office assets will experience a new
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set of challenges that may create an entirely
new supply and demand paradigm.

The current fear is that demand for office
space will decrease significantly due to decen-
tralization of employees. Work-at-home has
become a way of life in the last several
months. Many believe this trend will continue
post-COVID 19. While viable for some indus-
tries or segments of industries, is not viable
for others. Decentralization of firms is typically
presumed to cause reductions in productivity,
collaboration, team building, and corporate
culture. As a result of COVID-19 that philoso-
phy may be debunked to a degree. There has
been a significant amount of discussion about
this issue prior to COVID-19 and, in fact, the
work-at-home trend and reduction in space
needs due to technological advances was ac-
celerated by the 2008 financial crisis. Much of
the reduction in space needs we may see go-
ing forward may have already been in the
pipeline as longer term leases come due. The
issue being debated now focuses on the
extent to which the work-at-home concept will
exacerbate the decrease in demand.

Employers may begin to implement stag-
gered work schedules. This may change the
way we typically work by accelerating the use
of collaborative spaces and office hoteling.
These concepts emerged prior to the 2008
financial crisis and may now be expanded to
allow work at home employees to come to the
office and collaborate with coworkers on a
periodic basis. Employers will need to imple-
ment diligent cleaning practices to be mindful
of employee safety.

While decentralization may decrease de-
mand for space, employee safety measures,
due to the need to maintain social distancing,

may increase demand for space. Prior to
COVID-19 office space was being reconfigured
to accommodate more employees per square
foot. However, while we believe the preferred
open floor plan design will continue, demand
for more private offices and an increase in
square footage per cubical may increase
demand for space. Again, these trends were
already in the marketplace. The main question
confronting tenants and landlords is how much
will COVID-19 affect space decisions going
forward.

Building operations and occupancy costs
may also be impacted as it relates to the care
and maintenance of common areas and ame-
nity space. Janitorial expenses may escalate
as landlords will be required to provide safe
amenities and common areas. Fitness centers,
cafés, and elevators will require an increased
level of cleanliness and sanitization. Likewise,
tenants will be required to do the same to
ensure safe and clean employee work areas.

Suburban office space may see a rise in the
demand for office space if the demand for
space in urban centers such as New York City
declines. Health concerns may deter workers
from using mass transit, while employers may
choose suburban locations over urban loca-
tions for the same reasons. Time will tell.

The biggest potential challenge facing the
office sector may be the reabsorption of space
created by failing businesses, post-COVID-19
high unemployment, and the space reductions
that were already in place prior to COVID-19.

Industrial Market

Industrial has demonstrated itself to be the
most desired asset class, driven by the signifi-
cant growth in online spending. Industrial as-
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sets may also be the biggest benefactor of the
current crisis. As online spending continues to
increase, the demand for industrial space will
increase. Furthermore, industrial employers
may need to implement social distancing
measures, which may increase the employees-
per-square-foot ratio, resulting in a need for
more space. Regardless of any social distanc-
ing issue, demand for industrial space remains
at an all-time high.

The manufacturing sector may also see a
boost in demand as products currently being
manufactured in other countries are brought
back to the United States for production. This
may be more speculative, but national security
and safety of the supply chain has become an
issue of concern.

Retail Market

Pre-COVID-19, the retail sector exhibited
the most significant transition of all asset
classes due to the technological advances of
online shopping. Online spending has been
growing at approximately 13 percent to 15
percent per year since 2017. As of the end of
2019 online expenditures represent 16 percent
of total retail sales. Online spending was up
25 percent in March from the same period last
year. While shoppers were mostly quarantined,
the trend towards online spending should
increase over what was anticipated prior to
COVID-19 as consumers became more com-
fortable with this type of shopping. While this
has been a huge benefit to the industrial mar-
ket, brick-and-mortar stores are hurting.

“Experiential” retail has become the new
buzzword in recent years. Yoga, fitness,
restaurants, entertainment venues, and other
uses are now dominant tenants in downtown

markets, strip centers, and, to a lesser degree,
regional malls, which have increased their
restaurant tenancy over the years. Despite
their success, these types of businesses may
become susceptible to social distancing
challenges. This may create significant opera-
tional changes, such as store layouts, safety
protocols for employees and customers. While
consumer staples such as food stores and
pharmacies should remain stable, other retail-
ers may face significant operation issues that
may threaten their very viability. Restaurants,
for example, may need to have less seats per
square foot, while movie theaters may have
occupancy restrictions. Yoga studio and fit-
ness center will have to create operational
changes that provide the perception of cleanli-
ness and safety. In all instances, social dis-
tancing measures and new sanitizing require-
ments may increase occupancy costs and
potentially reduce operating margins.

While general retail will be affected to vary-
ing degrees, the current sentiment is that
regional malls will bear the brunt of effects of
COVID-19. Department stores and marginal
centers will close at a faster rate than originally
anticipated. Highest- and best-use may be-
come the central question in valuation and
redevelopment efforts. Planning initiatives will
increase in a similar fashion, as seen with
obsolete office parks after 2008.

Green Street Advisors predicts 50 percent
of all department stores will close by the end
of 2021. Iconic retail brands such as J.C.
Penney, J. Crew, Pier 1 Imports, and Neiman
Marcus have declared bankruptcy. J.C.
Penney is predicted to close at least 240 of its
more than 850 stores. Macy’s was dropped
from the S&P 500 index in March after its mar-
ket capitalization fell by 75 percent in one year.
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Macy’s has also hired advisors to explore
ways to recapitalize its finances, according to
Reuters. Pier 1 Imports has proceeded to
liquidation.

Many typical mall tenants have filed for
bankruptcy, the equivalent, and/or announced
permanent store closures. They include de-
partment store giants Macy’s, J. C. Penney,
and Neiman Marcus and inline tenants such
as Forever 21, J. Crew, JoAnn Fabrics, Steak
‘n Shake, California Pizza Kitchen, David’s
Bridal, Ascena Retail Group (Lane Bryant,
Justice, Loft, and Ann Taylor), GNC, and Pier
1 Imports. Many of these retailers are typical
mall tenants and, in some cases, major junior
anchor stores. Of the 125 restaurant or retail
companies tracked by S&P Global Ratings,
about 30 percent now have a credit rating that
suggests about 50 percent of these retailers
have chance of defaulting on their debts,
which is often a precursor of bankruptcy or
liquidation. Reports suggest that Victoria’s Se-
cret alone may close hundreds of stores. It
was also reported that an estimated $7.4 bil-
lion in rent from retailers (about 45 percent of
what’s owed) was not paid through April, with
mall landlords receiving 25 percent of what
was owed.

Well located, dominant malls are expected
survive this crisis. However, mall operators will
need to create new environments and experi-
ences that produce new revenue sources and
attract shoppers. The clear indication is that
mall owners are looking to create mixed use
projects that cater to demands of the local
market. Many redevelopment or repositioning
efforts are already taking place. Some ex-
amples of major mall repositioning incudes:

E American Dream Mall in East Rutherford,

New Jersey, was developed by Triple 5
(the developers of the American Way
Mall in Minnesota) to be a themed mall
with a variety of entertainment and shop-
ping venues including an indoor ski slope,
a trampoline park, Nickelodeon Universe,
interactive museums, and several hotels.

E Westfield Garden State Plaza in Para-
mus, New Jersey, one of the most profit-
able malls in the country, lost J.C.
Penney, Best Buy, and Uniqlo. A mas-
sive redevelopment effort will include new
retailers, luxury apartments, modern of-
fices, an upscale hotel and new parks,
gardens and green spaces.

E Oakridge Center in Vancouver is redevel-
oping the existing facility into a massive
mixed use complex including several
thousand residential units, additional
retail space, several office towers, and
approximately 30 acres of green space.

E Santa Ana MainPlace Mall in Santa Ana,
California, is proposing a $300 million
transformation from a traditional enclosed
mall to a mixed-use development consist-
ing of 400 room hotel, 750 thousand
square feet of office space, and 1,900
residential units.

E The Gallery Mall in Philadelphia reopened
in September 2019. The mall fills three
blocks of Market Street with discount and
full-price shopping, a music hall, movies,
bowling, and a candy museum with a
foam marshmallow ball pit.

Real Estate Development Market

Overall, real estate development has been
experiencing some very interesting trends

COVID-19 and Its Impact on Real Estate

The Real Estate Finance Journal E Fall 2020
© 2020 Thomson Reuters

29



since 2008. The average size of a single-
family home has decreased, apartment living
is in higher demand, and the now obsolete,
traditional office park is giving way to more
mixed-use projects that are dependent on
high-density housing. Projects intend to capi-
talize on proximity, socialization and experien-
tial retail users. During the 2009 recession,
redevelopment planning did not take a step
back. The simple fact that “even bad times
end,” encourages developers to take time and
reevaluate plans to accommodate new market
demands or move forward with development
projects.

It will be interesting to see how current
mixed-use projects reengineer themselves to
accommodate the lasting impact of COVID-19.

Legal Impacts of COVID-19 on Real
Estate

In states where real estate tax assessments
are based on fair market value (New Jersey is
an example) certain real property tax assess-
ments should be significantly affected. For
example, certain income producing properties
are valued for property tax purposes based on
their ability to produce rents. Such properties
include any property which is rented or leased,
including hotels, casinos, retail centers and
restaurants. With hotels operating at historic
lows in terms of occupancy, and casinos, retail
and restaurants all but closed, their income
streams will be negatively affected resulting in
lower values, even if they eventually reopen.
Also office vacancies may skyrocket due to a
decrease in demand for office space. In short,
look for a flood of assessment appeals poten-
tially this year and most likely next year,
depending on how long the effects of the
COVID-19 crisis lasts.

In addition, unlike the last recession, where
residential foreclosures skyrocketed, it is likely
that commercial foreclosures will become
more numerous. Similarly, residential and
commercial landlords, to the extent they do
not default on their mortgages, will seek
redress against defaulting tenants by way of
eviction proceedings. Many states have tem-
porarily halted residential evictions and foreclo-
sures, but eventually these stays will be lifted
and a flood of eviction and foreclosure actions
will start to proceed. Additionally, these stays
have not prevented litigation seeking to collect
damages from defaulting tenants and enforce-
ment of guaranties. Disputes will likely emerge
between landlord and tenants as tenants
become cash strapped, including constructive
evictions.

Also, suits involving purchase and sale
agreements (“PSAs”) of real estate could
multiply, as buyers try to get out of deals for
the purchase and development of real prop-
erty which in January or February looked
lucrative. As noted above, there have already
been several bankruptcy filings by retailers
and others and this will possibly continue and
spread to other sectors, such as restaurants
and hospitality. In May alone, bankruptcy fil-
ings for businesses were up 48 percent from
May of last year with over 700 businesses
seeking bankruptcy protection in May. Fran-
chise disputes within both the hospitality and
restaurant industries may multiply as franchi-
sees and franchisors both face economic
stress.

One potentially new area of litigation will be
inverse condemnation lawsuits against states
which essentially closed entire businesses for
months, effectuating a taking without
compensation. Several suits have already
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been instituted. Most commentators do not
give such suits much of a chance, but there
are others who disagree. However, the argu-
ment which is lost on most of the detractors of
the inverse condemnation argument is that
even if the closings of the businesses were
necessary to serve a public health purpose,
that legitimate public purpose does not neces-
sarily excuse the government from providing
just compensation for the inevitable taking.

COVID-19 has also brought new challenges
and delays to the entitlements process and
construction. With public meetings forbidden
in many states, developers have struggled to
determine whether it is prudent to proceed with
public hearings for zoning, rezoning, redevel-
opment plan, site plan and variance approval
via an electronic format. State and local
transparency laws typically dictate that these
meetings be open to the public for participa-
tion, and that the proposed plans be made
available to the public for inspection.

Even if plans are made available via a mu-
nicipal website or otherwise, and even if a link
and conference line are provided for public
participation via Zoom, WebEx, Google Meet,
or similar platform, developers still risk objec-
tion from a member of the public without
internet access claiming they were deprived
the right to fully participate. Those developers
who are forging ahead with public hearings
typically are providing notice in advance of the
requirements of transparency laws, offering to
mail application sets to interested members of
the public, and requiring witnesses to describe
exhibits so they are intelligible to those who
are not able to view a screen. However, to
avoid potential litigation, many developers who
have determined that their applications can
wait pursuant to their contractual and eco-

nomic constraints are postponing these
applications. This will yield a slowing of new
construction in the pipeline.

Similarly, with many state and local profes-
sionals and staff working from home, even
those entitlements which do not require public
hearings are delayed considerably. Some
states are considering adopting legislation that
will extend the life of existing permits, similar
to permit extension acts that were adopted
during the 2008 financial crisis, to allow
developers to preserve the approvals and
permits already obtained, while they weather
the unprecedented COVID-19 conditions and
slow review times.

Construction also suffered delays as many
states suspended “non-essential” construction
for several weeks. Although most states are
now permitting essential and non-essential
construction to proceed, it is with significant
additional requirements regarding social
distancing and worker protection. In addition
to these state requirements, many unions are
imposing their own worker protection
requirements. As a result, projects that are
under construction are proceeding at a slower,
and more expensive, pace than pre-COVID-
19.

Given the new hurdles associated with
entitlements and construction, parties are re-
examining their purchase and sale
agreements. Some buyers are betting on their
developments (such as suburban lower density
multi-family) and renegotiating to pay a higher
price for delivery of property faster. Others are
extending and even cancelling contracts as
they manage their anxieties from the un-
knowns of COVID-19 and encountering skit-
tish lenders and wary investors.
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The open question will be how long the
recession caused by the COVID-19 crisis will
last, and what will be the ongoing affects.

If the working public eschews offices in favor
of working from home, eats at home instead

of at restaurants, avoids vacations, travel, and
hospitality, and on-line purchases become the
norm, driving more retailers under, vacant and
distressed buildings will follow, and so will a
cavalcade of legal issues.
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